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5 The PETITION of Sir John Gordon of Invergor- 
. — don, Baronet, | | | 
— | IA | | 5 . ' "WITTY 2 
3 HE eſtate of Cromarty, lying partly in the ſhire of 
. that name, and partly in Roſsſhire, became forfeited 
ICY to his Majeſty by the attainder of George late Earl of 
2 Cromarty; the eſtate of Lovat, lying in the county of 
I Inverneſs, became alſo forfeited by the attainder of the late Lord 
—. Lovat ; and both theſe eſtates, together with ſome others in the 
: 2 ſame ſituation, were, by ſtatute 2 95 Geo. I. Ae ee | 


nably to the crown. * 1 2 
1 By the ſame ſtatute it was provided, That the rents of theſe e- 
— ſtates ſhould be applied towards civilizing the highlands and * 

1 5 iſlands of Scotland, and promoting good government, induſtry, 

and manuiaQures, among the irhabitants, under the dirg&ton 

of tiuſtees or commiſſioners to be appointed by his Melly” 

— 2 . — which appointment ſoon after took place; and fac'ofs we'e 

2 named on the ſaid eſtates, by the traffices, pnder the authority of 
the act of parhiament. n ; 


' The reſpondent has, for a number of years paſt, been em- 
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ployed as factor for the public on the eſtates of Cromarty and 
Lovat; and, in that capacity, he has likewiſe been in uſe to be 
appointed one of the commiſſioners of ſupply in the counties of 
Cromarty, Roſs, and Inverneſs, though he has not an inch of 
property in any of theſe counties. It has been the practice in 
many counties of Scotland, and more particularly in the ſhire of 
Cromarty, to name the factors of private gentlemen in the com- 
miſſions oſ ſupply; but it was reckoned ſtill more material, that 
the eſtates forfeited and annexed to the crown, and appropriated 
to public uſes, ſhould have a repreſentation among the commiſ- 
fioners, to attend to the intereſts of his Majeſty and of the pu- 
blic, in laying on and proportioning the land- tax, dividing va- 
luations, executing the laws with regard to highways, bridges, 
and ferries, and other buſineſs of that kind, which is uſually 
tranſacted in county- meetings. 

By an act paſſed in the 28th year of his late Majeſty, the fol- 
lowing perſons were named commiſſioners of ſupply for Cromar- 
ty. Sir John Gordon of Invergordon, Baronet, Charles Hamil- 
* ton- Gordon of Newhall, Eſq; William Urquhart of Meldrum, | 
« Eſq; Roderick Macleod of Cadboll, Eſq; and the Chamber- 
* laing or factors of the above four, ; the factor on the eſtate which 
« belonged to George late Earl of Cromarty, Adam Gordon of Ar- 
« doch; Efq; Charles Urquhart of Greenhill, Charles Urquhart 
« of Braclangwell, William Anderſon of Udal, John Davidſon 
| % of Hrumhalll - | 
Anno 175% In. the 31ſt year of his late Majeſty, there was a new appoint- 

ment of commiſſioners for executing the ſupply- act of that year. 
The nomination of Cromarty was in theſe words. * The Right 
% Honourable Kenneth Mackenzie of Seafort, commonly called 
Lord Fortroſe; Sir John Gordon of In vergordon, Baronet, 
or his factor, in his abſence; Charles Hamilton-Gordon of 
„ Newhall, Eſq; Advocate, or his factor, in his ablence ; Ro- 
« derick Macleod of Cadboll, Eſq; or his factor, in his abſence ; 
% Adam Gordon of Ardoch; William Urquhart of Cromarty; 
„ Charles Urquhart of Braelangwell; John Gorry, principal 
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« Commiſſary for the ſhires of Roſs and Cromarty; John Da- 
« vidſon of Drumhall; William Anderſon of Udal; Captain 
% Tohn Forbes of New, chamberlain for crown and public on for- 
« feited annexed eſtate that was the late Earl of Cromarty's; the 
« factor on the ſequeſtrated lands of Greenhill.” 

Theſe liſts were given in by Sir John Gordon, who, at that 
time, repreſented the county in parliament; and the ſame per- 
ſons were continued during the remaining years of that parlia- 
ment, by a general reference in the ſupply- acts of each year to 
the nomination laſt recited. | 


By an act paſſed in the ſecond year of his preſent Majeſty's Anno 1762. 


reign, the following commiſſioners were named for the ſhire of 
Cromarty : © Sir John Gordon, Baronet, or his factor in his ab- 
* ſence; William Gordon of Newhall, William Urquhart of Cro- 
* marty, Adam Gordon of Ardoch, Charles Urquhart of Brae- 
* langwell, Mr Leonard Urquhart clerk to the ſignet, Roderick 


« Macleod of Cadboll, John Gorry principal commiſſary for the 


** ſhires of Roſs and Cromarty, John Clunes of Neilſton, Henry 
* Davidſon of Tulloch, William Anderſon of Udal, Robert 


Gordon of Haughs, Captain John Reid of Cromarty, 


„Mr William Forſyth merchant in Cromarty, Captain John 
Forbes of New, factor for the forfeited annexed eftate of the 
* late Earl of Cromarty.” | | | 4 

And by the land-tax act of the preſent year, the ſame per- 
ſons were again named, by a general reference to the act of the 
ſecond of his Majeſty. 


Your Lordſhips will obſerve, that in the nomination 1755, 


the reſpondent is not named, but only deſcribed by his office, 


as factor on the eſtate of Cromarty. — In the two later nomi- 


nations, he is indeed mentioned nominatim, but his office as 
factor on that eſtate is immediately ſubjoined, to ſhow, that 


he was not appointed as Captain Forbes of New, but merely 
under the character and deſcription of factor on the annexed 
eftate of Cromarty. In the fame way, in the additional no- 


mination paſled in 1763, he is appointed in Inverneſs-ſhire 


1 


L 4 


in chis manner, Captain John Forbes of New, factor of Lo- 
„vat.“ From this it is plain, that he was appointed in Cro- 
marty, as factor on the eſtate of Cromarty ; and in Invernels- 
ſhire, as factor on the eſtate of Lovat. 

And what proves this to a demonſtration, 1s, that in the 
very act of parliament 1762, where he is appointed for Cro- 
marty by name, firname, and office, he is appointed for Roſs- 
ſhire, by the deſcription of his office only, in theſe words, 
* the factor for the forteited eſtate of Cromarty for the time 
* being — At the ſame time, in Aberdeenſhire, where his 
own eſtate lies, and where he has no faQtory, or other- office, 
ke is named imply! in this manner, M pro John Forbes of 
„New.“ 

In conſequence of theſe nominations for the counties of 
Roſs, Cromarty, and Inverneſs, the reſpondent thought 
himſelf intitled, and even obliged in duty, to give his 
aſſiſtance as a commiſſioner of ſupply in theſe counties, 
when occaſion offered, though he had no property or 
poſſeſſion within them. In Inverneſsſhire, he has often been 
called upon to act, and has accordingly acted, without any 
objection to his title, or ſo much as ſuſpecting that he was li- 
able to any. In Cromarty he has had leſs occaſion to act of 
late years; becauſe it is a fact well known to the petitioner, 
that there has hardly been a meeting of the commiſſioners of 
that county from the year 1758, when it is admitted, he offi- 
ciated without any objection, down to April laſt, — The bu- 
ſineſs has gone on of courſe, and the collector has levied the 
ſapply from year to year in this ſmall county, without any 
public meetings. But the reſpondent was always ready to 
aſſiſt when occaſion required. On che 3oth April laſt, he 
was called on as one of the commiſhoners of ſupply, to aſſt 
in cxecuting the public buſineſs of the county: He attended 
accordingly, without ſuſpecting that he was not duly quali- 
fied. And ſurely he had no reaſon to expect any objection 
from Sir John Gordon, who was the perſon that had put him 
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on the rolls of ſupply, as factor on the eſtate of Cromarty, 
and who knew well, that he had no other qualification which 
could intitle him to be a commiſhoner of ſupply in that coun- 
ty.— Neither was any objection made to him at this mecting 
of the 3oth April. Sir John Gordon's nephew, Mr Wil- 
liam Gordon, and his factor Mr John Gorry, were both pre- 
ſent : They objected to the title of William Forſyth, another 
ot the commiſſioners ; but the reſpondent's title was acquieſced 
in, and the whole meeting concurred in electing him preſes. 

The petitioner talks of political jobs, and ſays, That the 
ſole buſmeſs of the meeting was, to take a petition under con- 
fideration for dividing the valuations of two eſtates, with a 
view of creating fictitious votes, to the prejudice of Sir John 
Gordon's political intereſt in the county ; and that the public 
buſineſs was entirely neglected: and he even takes the liberty 
to inſinuate, that the reſpondent came to the meeting, in or- 
der to ſerve a party, under promiſes of being indemnified in 
caſe he ſhould be found liable in penalties. 

The reſpondent knows of no political jobs that were meant 
to be carried on, tar leſs was he in any ſuch compact as is 
hinted at in the petition; and he begs leave to ſay, that it is 
not extremely becoming in this petitioner to indulge himſelf 
in ſuch injurious ſuſpicions of any gentleman. He is in a 
miſtake, when he ſays, that no public buſineſs was tranſact- 
ed at the meeting. The firſt thing done, was to elect a col- 
lector for the enſuing year, and a clerk; thereafter they pro- 
ceeded to ele a convener, when the petitioner was elected: 
FThereafter there was an account given in, by Robert Gar- 
don's order, of the ceſs of the county of Cromarty for the 

years 1763 and 1764; as alſo produced diſcharges for the 
year 1763; and by which account it appears, that the ceſs 
for the year 1764 is paid; but diſcharges for that year not 
given in: therefore they ordained the ſaid Robert Gordon 
collector, to produce diſcharges of that year's ceſs againſt 
next ſederunt. As alſo produced a ſtate of the window- 
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lights preceding Whitſunday 1763 for aid lice, the charge 


% amounting to L. 161 : 11 : 14, and produced receipts for 


« L. 149: 14: 10. By which account it appears, that Mr 
James Munro miniſter of 8 is in arrear and unpaid, 

“during ſaid time, L. 8: 12: 12, and L. 3: 4: 2 in the col- 
lector s hands, which Fr up the whole charge for ſaid 
time.” 

Thereafter the ſaid John Gorry, and Charles Urquhart, 
bound themſelves as cautioners for Robert Gordon the collec- 
tor. Then the commithoners took under their conſideration 
the ſituation of the roads in this county, and agreed, that 
there thould be 10 d. Sterling levied out of every L. 100 of 
valued rent within the county, and appointed the collector 
of the ceſs to collect the ſame, which was to be applied for 
purchaſing tools at the ſight of George Munro of Pointy- 
“ field, Eſq; William Gordon of Newhall, Eſq; Mr William 
oy Forſy th merchant in Cromarty, and Mr Hugh Roſe factor 
on 1. eſtate of Cromarty, who are likewiſe im powered to 
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* the act of parliament, to work at ſaid roads, and proſecute 


* thoſe that refuſe.” 
The very laſt thing done at the meeting, was to receive a 


petition in name of Patrick Lord Elibank, and William Fra- 


ſer of Balnain ; ſetting forth, That the ſaid Patrick Lord Eli- 
bank had purchaſed the eſtate ſome time belonging to William 


Urquhart of Cromarty, and that he had fince feued out cer- 


tain parts of it; but that the whole being under a cumulo va- 
luation, it became neceſſary to divide and value the ſeveral par- 
cels of it, according to a proof of the real rent of each parcel. 
The commiſſioners found the deſire of this petition reaſonable, 
but delayed the further conſideration of it to the 22d May 
then next; to which day they adjourned. 

Accordingly, on the 22d May, they again met; and on 


that, and the two ſubſequent days, they, in conſequence 


of the above petition, and another from Roderick Macleod of 
Cadboll, 


call out the inhabitants of town and country, in terms of. 


i , 
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Cadboll, who had likewiſe feued out parts of his eſtate, which 
were under a cumulo valuation, divided the valuations of theſe 
eſtates according to the regular and known forms of law. 
And as John Gorry, the petitioner's factor, had poſſeſſed him- 
ſelf of the old valuation- book, it became neceſſary for them 
to order a new valuation- roll to be made out, according to the 
alterations which had been made by them: And this being 
done, they gave the following directions as to levying the 
ſupply. * The commiſſioners ordain their collector and clerk 
to ſtate, aſſeſs, and certify the ceſs and valuation of this 
county, according to the preceding valuation, in time com- 
ing: And they further authoriſe, and impower Robert Gor- 
don, their preſent collector and clerk, or his ſucceſſors in 
office, to receive and levy the ceſs for this current year, 
purſuant to, and in terms of an act of the 5th of his pre- 
ſent Majeſty, intituled, An af for granting an aid to his 
Majeſty by a land-tax, to be raiſed in Great Britain, for the ſer- 
vice of the year 1765: And they decern and declare accor- 
wa |; Cle 

Such being the proceedings of the commiſſioners at theſe 
meetings, it is ſubmitted how far the petitioner is intitled to 
ſay, that public buſineſs was neglected, and private political 
operations carried on. — The reſpondent knows of no law 
that obliges the commiſſioners to lay on or proportion the 
ceſs at their firſt meeting. — The act of parliament makes the 
firſt quarterly payment no ſooner than the 24th of June; 
and as in this caſe all the neceſſary orders to the collector 
were given at their adjourned meeting in May, this was 
certainly ſufficient to anſwer all the purpoſes of the act of par- 
liament: And indeed, as about one half of the county was to 
be ſubdivided, and valued of new, in conſequence of the pe- 
titions above mentioned, the valuation- rolls could not well he 
adjuſted, and the neceſlary directions given to the collector 
and clerk, any ſooner. 

The petitioner ſeems to have formed very ſtrange ideas of 
the duty and powers of commiſſioners of ſupply. He talks 
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as if the dividing a cumulo valuation was a thing illegal 
and criminal; and from his reaſoning in the petition, it ſeems 
plain, that he thinks the commiſhoners of ſupply of this 
county have been highly preſumptuous in interpoſing the aid 
of their office on this occaſion, becauſe the conſequence may 
be, that the gentlemen who have thus had their valued rents 
divided, may be intitled to combat Sir John Gordon's natural 
intereſt in the county, by having as good a title to -2 ad- 
mitted on the roll of freeholders as himſelf. — The reſpon- 
dent knows no law that can hiniler any proprietor from 
inſiſting for a ſeparate valuation of his lands, ſtanding va- 
lued in cumulo: But he knows, that it woull be moit un- 
warrintable, and moſt illegal, in any commiſſioner or com- 
miſſioners of ſupply, to reject ſuch applications when made 
to them, merely becauſe the confequence may be to hurt the 
ſuppoſed political intereſt of a third party. The valued rent is 
the rule by which all public burdens are paid, and even ſome va- 
juable private rights are regulated and aſcertained; ſuch as the 
diviſion of commonties, admiſſion upon the roll of freehold- 
ers, certain caſualties of ſuperiority, Oc. The diviſion there- 
fore of cumulo valuations, is not only a thing authoriſed by the 


law, and which every proprietor is intitled to inſiſt in; but 


it is on many occaſions a neceſſary act; and, next to the la y- 
ing on the ſupply itſelf, it is the principal buſineſs of 


commiſſioners of ſupply to regulate and divide valuations 


when required. 


Neither the petitioner, nor the reſpondent, have any title 
to inquire, whether Lord Elibank holds the eſtate lately pur- 


chaſed by him, in truſt for one gentleman, or for another? 
And as little right have they to inquire, what may be the 
private intentions or motives of any gentleman, in deſiring 
to have his valuations divided? —It is enough to ſay, that 
an application was, de fatto, made to the commiſſioners of 
ſupply, aſſembled at their general meeting: And had. they re- 
fuſed, upon any motion from Sir John Gordon or his agents, 

TO. 
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to hear the petition, and give the uſual orders upon it, they 
m ght have afforded a juſt ground of complaint againſt them 
for groſs partiality, and refuſal of juſtice. 

Sir John Gordon, however, has been pleaſed to take offence 
at theſe commiſſioners for doing their duty; and as he ima- 
gined, upon rummaging through the act of parliament, that he 
had found out ſome objections to. their titles, the preſent 
action was brought before your Lordſhips, concluding againſt 
them for penalties. — His motive for ſo doing, is fairly ſpoke 
out in p. 6. of the petition, viz. That he thought it a duty he 
owed to himſelf and his country, to bring theſe comm iſſioners 
to puniſhment, becauſe, upon applications made to them, 
they had aſliſted in dividing the valuations of certain eſtates 
in the county; the conſequence of which might be, that other 
gentlemen who had as good eſtates as Sir JohnGordon, would 
acquire as much political intereſt. — The reſpondent believes, 
it 1s the firſt time that ſuch a reaſon was ever avowed in a 
court of juſtice. — The commiſſioners of ſupply have acted le- 
gally, and agreeable to their duty: But becauſe Sir John Gor- 
don's ſuppoſed political intereſt may be conſequentially hurt, 
he will therefore ſhow his reſentment by diſtreſſing them with 
law-ſuits. If his duty to the public required of him to al- 
low no commiſſioner to act who was not ſtrictly qualified ac- 
cording to the letter of the law, why did he never complain of 
his own factor, Mr John Gorry, who has again and again 
acted without any qualification? and why is not his nephew, 
Mr William Gordon, arraigned- before your Lordſhips, for 
having acted at a variety of meetings, fince the 3oth of April 
laſt, though a minor? 

Is it conſiſtent in Sir John Gordon, to object to the titles of 
one half of the conſtituent members of the meeting, 3oth A- 
pril, including the preſes, and at the ſame time to acquieſce 
in their proceedings, and act under the authority of that 
meeting? — Your Lord{hips will be informed, thar fix perſons 


only were preſent ; three of whom, including Captain Forbes 
the 


Point J. 


10 f 
the preſes, have been complained of by Sir John; yet in con 
ſequence of his being elected convener at that meeting, Sir John 
will not deny, that in the month of September laſt, he called 
a meeting of the commiſſioners of ſupply; who accordingly 
met, adjourned themſelves from time to time, and made a ſe- 
parate valuation of every farm of Sir John Gordon's eſtate, 
as well as of his nephew Mr Gordon's. — Whether all the 
commiſſioners that appeared at theſe meetings were ſtrictly 
qualified, and whether any public buſineſs was performed by 
them, the reſpondent ſhall not give himſelf the trouble to in- 
quire ; and your Lordſhips will not probably learn from Sir 
ohn Gordon. 

Theſe obſervations, in point of fact, being ſubmitted, the 
reſpondent ſhall now proceed to conſider the queſtion in law 
ſtated in the petition; which is threefold: 199, Whether the 
reſpondent falls under the ſtatute, requiring a certain qualifi- 
cation in land? 2do, Whether he was not, at leaſt in bona fide, 
to at? and 3io, How far Sir John Gordon is intitled to com- 

zlain ! 
; The clauſe founded on by the petitioner is in thefe words: 
Provided nevertheleſs, that no perſon appointed by this act 
to be a commiſhoner for executing the feveral powers and 
things herein enacted, within any county or ſtewartry in 
that part of Great Britain called Scotland, (hall be enabled 
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« ecuting the ſeveral powers and things herein enacted, who 


is not infeft in ſuperiority or property, or poſſeſſed, as pro- 
pnetor or liferenter, of lands, valued in the tax-roll of the 
county or ſtewartry where he acts, to the extent of L. 100 


11 
£6 
£6 
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rent of perſons who are fo infeft of lands. to the extent, and 


of the valuation aforeſaid: And that every perſon who 
{hall rake upon him to act as a commiſſioner for executing 
any of the powers or things in this act contained, within 
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or capable to be a commiſſioner of the land- tax, or for ex- 


Scots per annum, excepting the eldeſt ſons and heirs-appa- 


any county or ſtewartry in Scotland, without being inteft 
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in ſuperiority or property, or in the poſſeſſion of lands, in 
ſuch county or ſtewartry, of the aforeſaid value or extent, 
or without being eldeſt ſon and heir-apparent of a perſon 
% ſo infeft or in poſſeſſion, ſhall forfeit the ſum of L. 20 Ster- 
„ling for every ſuch acting, to be recovered by action, com- 
plaint or petition, in a ſummary way, at the ſuit of any He- 
ritor within the ſaid county or ſtewartry, before the coun- 
“ ty or ſtewart court, or before the Lords of Seſſion in Scot- 
«and; - | 
This clauſe is pleaded on by Sir John, as containing a gene- 
ral and poſitive enactment, That no perſon named as a com- 


«c 


miſſioner of ſupply for any county, under whatever defigna- 


tion or character, ſhall preſume to act without having a qua- 
lification in land, to the amount of L. 100 Scots per annum; 
otherwiſe he ſhall be liable in the penalty. — And tron this 
general proviſo he ſays there 1s no exception, other than what 
is contained in a ſubſequent clauſe concerning bailies, &c.; 
but which makes no męntion of factors upon forfeited eſtates. 

The reſpondent muſt confeſs, that he always underſtood 
the above clauſe, though ſeemingly general, to apply only to 
heritors or land-holders named as ſuch in the commiſſions of 
ſupply ; and whatever way your Lordſhips may now explain the 
law, he believes, upon inquiry it will be found, that this has 
been an univerſal opinion in Scotland. — The great object of 


the legiſlature, in all the nominations. of ſupply, either an- 


cient or modern, has been, to authoriſe a ſufficient number of 
perſons to execute the buſineſs required by the ſtatute; and 
with that view, every gentleman of any conſideration, whe— 
ther having an intereſt in land, or from his office, or other 
ſituation, connected with particular eſtates, or with the coun- 
ty in general, has been in uſe to be appointed. | 
In our Scots acts before the union, and even for a good 
many years after the union, no particular qualification in 
land was required; but heritors of the moſt trifling valua- 
tion were allowed to act, without being liable to any penal- 


ty : 
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: And beſides thoſe who were named as heritors, it was 
4 uniform practice, to appoint a variety of others, who had 
a connection with the county, ratione Micii, as factors, bai- 
lies, tutors, O'c.; and ſometimes there was an alternative 
nomination of the heritor himſelf, or ſome other perſon to 
act for him in his abſence. 

Thus, in the act of ſupply 1667 for the county of Elgin, 
Sir Ludovick Gordon of Gordonſton is named, or h:s brother 
Mr Charles. In the nomination 1640, for Argylethire, the 
following perſons occur: Neil Campbell tutor of Dunſtafſ- 
* nage; the tutor of Inverliver ; Patrick Campbell, bailie to 
* the Laird of Auchinbreck; the bailie or er. of 
“ Kintyre; Archibald Campbell, chamberlain of Iſla; the 
« bailie of Jura ; the Earl of Haare s bailie for the time,“ 
G'c. The nomination 1698 for Dumfriesſhire contains * the 
© Ducheſs of Buccleuch's chamberlain for the time; the Earl 
* of Nithſdale's chamberlain for the time; and Dr William 
White, chamberlain to the Earl of Annandale.” In 1704, 
the nomination for Kinroſs contains © Mr Laurence Mercer, 
* for the Lady Aldie. In 1714, © Alexander Roſs notary- 
public, chamberlain to Lieutenant-General Roſs,” is named 
for Roſsſhire. And a great variety of other inſtances of the 
fame kind might be mentioned. 

In the ſupply-act of the year 1722 appears for the firſt 
time the clauſe now founded on by the petitioner, ſubjecting 


thoſe in a penalty who act without having a valuation to the 


extent of L. 100 Scots: After which follows a clauſe with re- 
ſpe to magiſtrates, in theſe words: Provided nevertheleſs, 


* that any provoſt or eldeſt bailie for the time being, of a- 
6 


* 


44 ting this act in execution in any county or ſtewartry, ſhall 


be capable of acting as a commiſſioner in ſuch county or 


4e 


withſtanding. 
'The 


ny royal borough, herein named a commiſſioner for pu- 


ſtewartry, any thing herein contained to the contrary not- 
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- * The clauſe appointing heritors to have a certain valuation, 
took its riſe probably from the like clauſe which had been 
uſual in the Engliſh nominations ; but that it was meant to 
apply only to heritors, and that the clauſe with reſpect to the 
provoſt and eldeſt bailie of boroughs-royal was not intended 
as an exception of them alone, and to exclude all others from 
acting virtute officz, is plain from the different nominations 
contained in the very act of parliament 1722, where theſe 
clauſes firſt make their appearance. For example: The nomi- 
nation 1722 for the ſhire of Edinburgh contains, © the ſhe- 
„ riff-depute of Edinburgh, the eldeſt bailie of Muſſelburgh 
“ for the time, the eldeſt bailie of Dalkeith for the time.” 
The nomination for Renfrewſhire contains, “ the eldeſt bai- 
* lie of Paiſley, the eldeſt bailie of Greenock, the bailie of 
* Newark.” For the ſhire. of Cromarty, the earl of Cro- 
* marty's chamberlain” is in the nomination. For the ſhire 
of Argyle, © Duncan Campbell bailie of Muckern, the bailies 
“ of Kintyre.” For the ſhire of Sutherland, © the chamber- 
“% Jains for the time of the Earl of Sutherland, the Lord 
* Strathnaver, and the Lord Rae.“ For Caithneſs, © Captain 
« Monro of Weſtertoun, Alexander Henderſon in Stempſter, 
„in Weſtertoun's abſence, the bailies of Wick for the time, 
* the treaſurer of Wick for the time, the bailies of Thurſo 
& for the time, Ulbſter's chamberlain, in his abſence.” And 
in the nomination for the ſhire of Roſs there are a num- 
ber of chamberlains, bailies, Oc. 

Even in the lateſt nominations a variety of inſtances of the 
ſame kind appear. Thus, in the ſupply- act 1762, the nomi- 
nation for Caithneſs ends with * the Earl of Caithneſs's cham- 
* berlain, and all tackſmen on the Earl's eſtate for the time 
„ being.” Your Lordſhips can hardly ſuppoſe, that it could 
be the intention of the legiſlature, that theſe tackſmen ſhould 
have qualifications as heritors.. It is therefore plain, that a 
diſtinction has all along been underſtood to take place be- 
tween heritors, and others appointed not qua heritors, but as 
having ſome other connection with the county ; and that the 

D | clauſe 


Dict. voce 
Commiſſioners 


of ſupply. 
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clauſe requiring a certain valuation, was meant to apply only 


to the firſt claſs, and not to the latter; for we cannot ſuppoſe, 
that the legiſlature could mean to inſnare people, by calling 
them to the execution of a public truſt, and at the ſame time 
making it impoſſible for them to act without being liable in 
penalties. It is remarkable, that in this ſame clauſe the right 
of action for recovery of the penalties, is confined expreſsly 
to heritors ; and part of the clauſe being thus limited, it ſeems 
natural to preſume, that the other part, though conceived in 
more ambiguous terms, was not intended to be any broader. 

Accordingly, in the caſe of Wick mentioned in the peti- 
tion, this very point was in ferminzs decided. The clauſe 
with reſpect to magiſtrates, which was originally inſert- 
ed in the ſupply- act 1722, and was continued in the ſame 
words without variation, till after the 1728, has alrea- 
dy been recited. It mentioned only provoſts and eldeſt bai- 
lies of boroughs-royal, and, according to the argument now 
maintained by the petitioner, ought to have been confidered 
as an abſolute excluſion of all others from acting without a 
qualification 1 in land. Upon this idea Mr Sinclair of Freſwick, 
in the year 1728, entered a complaint toyyour Lordſhips a- 
gainſt the dean of guild of Wick, a borough-royal, and the 
bailies of Thurſo, a borough of barony, for having acted as 
commiſſioners of ſupply in the county of Caithneſs, without 
being proprietors in the county; and the queſtion was, Whe- 
ther they had a title to act, merely in virtue of their nomina- 
tion as dean of guild of Wick and bailies of 2 without 
any other qualification ? 

It was contended on the part of Freſwick, the complainer, 
That the words of the act of parliament were expreſs ; and 
that no perſon could act as a commiſſioner of ſupply without 
a qualification, except provoſts and eldeſt bailies of boroughs- 


royal, which neceſſarily excluded younger bailies and other of- 


fice - bearers in boroughs-royal, and all magiſtrates whatever 
in boroughs of barony ; the more eſpecially as it was unrea- 


ſonable 
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ſonable in itſelf, that the whole magiſtrates of boroughs ſhould 
be allowed to act as commiſſioners for counties, without ha- 
ving any landed intereſt or any connection with county-af- 
fairs. | 

It was anſwered on the part of the defendants, That they 


were appointed as commiſſioners in the acts of ſupply upon 


account of their offices, not as having a valuation in the coun- 
ty, but as perſons clothed with authority, and who might be 
aſſiſting in raiſing the ſupply ; the legiſlature therefore could 
not mean, that they ſhould have a qualification in land ; and 
the clauſe requiring ſach a qualification, could only be un- 
derſtood to apply to heritors, not to thoſe who were appoint- 
ed ratione offici., They further argued, That the proviſo 
thrown in concerning provoſts and eldeſt bailies, which was in 
itſelf extremely indiſtinct, and ſeemed to have no reference to 
the preceding clauſe, was not properly an exception from the 
rule as to heritors, but a declaration thrown in ob majorem 
cautelam, that there might be no doubt of magiſtrates of bo- 
roughs-royal being intitled to act as commiſſioners in counties, 
if named in the acts of ſupply, but which did not exclude 
others in the ſame circumſtances ; and that accordingly it 
had been common for all kinds of magiſtrates, either in bo- 
roughs-royal or boroughs of barony, Cc. to act as commiſ- 
ſioners of ſupply, without having any valuation in land. 

Upon this debate, which appears from the printed papers 
to have been conducted on the part of the complainer by 
counſel of the greateſt eminence then at the bar, the dean of 
guild and bailies were aſſoilzied; the court being juſtly of o- 
pinion, that the qualifications mentioned in the act of parlia- 
ment did not relate to thoſe appointed virtute officit. 

The principles of that decifion apply directly to the preſent 
caſe. And indeed the petitioner does not ſeem to deny, that 


it is in point; but he endeavours to evade the force of it, by 


ſaying, that it is a ſingle deciſion, in a political queſtion; and 
6704 that 
N 
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that as the ſupply-acts are annual, the preſent queſtion can 
only be determined upon the act of che preſent year. 

But though the acts laying on the ſupply muſt be annually 
renewed ; yet it is well known, that they are for the moſt part 
renewed without any variation, and that the new acts are ge- 
nerally copied from, or refer to the former ones, as to the 
powers and qualifications of the commiſſioners, and other 
matters contained in them. A deciſion therefore upon the 
qualifications of a commiſſioner for one year, will apply to 
the commiſſioners of another year, unleſs ſome ſpecial altera- 
tion is made by a ſubſequent ſtatute; and in queſtions of this 
kind, where a penal ſtatute is to be explained, and where the 
police of the country,” as well as the intereſt of individuals, is 
deeply concerned, it is material that your Lordſhips ſhould 
not vary your: deciGons, 2 1 15, 

The petitioner alſo. obſerves, That in the ſupply- act ſubſe⸗ 
quent to the 1728, it was thgught proper to make the excep- 
tion as to bailies, Oc. à little broader; in order to compre- 
hend the very caſe of that deciſion, which was a proof that 
the law was not thought to be thereby fufficiently aſcertain- 
ed, and ſtill no exception was made of factors on forfeited e- 
ſtates. But this extenſion of the clauſe makes no difference 
in the preſent argument: the whole of it (if intended as an 
exception from the preceding clauſe) was quite unneceſſary, 
and ſeems only to have been put in, and extended from time 
to time, ob majorem cautelam, like many other clauſes in our 
ſtatutes. At the ſame time the reſpondent cannot help ha- 
zarding a conjecture, that this clauſe was not in any ſhape 
intended as an exception from the general rule laid down 
with regard to heritors in the preceding elauſe; for it will be 
particularly remarked, that no mention whatever is made, 
either of qualifications or penalties, in this laſt clauſe, It is 
not ſaid, that bailies, Oc. though they have not L. 100 in 
the county, ſhall be allowed to act without being liable in 
the penalty. The clauſe contains only this ſimple propoſi- 
tion, 
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tion, That magiſtrates of boroughs ſhall be intitled to act as 
commiſſioners of Tupply in counties; the reaſon of which 
proviſo may probably have been, that as in Scotland the land- 
tax or ceſs is levied in boroughs by the magiſtrates alone, or 
by ſtent-maſters appointed by them, and according to a dif- 
ferent rule from what takes place in counties, it was at firſt 
doubted, whether magiſtrates could at all be allowed to act as 
commiſſioners of ſupply in counties, any more than heritors 
in the country could be allowed to interfere in laying on the 
ceſs in boroughs; and in order to remove that doubt, the a- 
bove clauſe was introduced into the act of parliament. 

It has been uſual, in the nominations for Seirlingſhire, to 
appoint, among the commiſſioners of ſupply, the maſters of 
Cowan's hoſpital, and the -maſter of Spittal's hoſpital, and 
theſe maſters are to this day in the uniform praQtice of ating 
as commiſhoners of ſupply, without any other qualification 
though they are not contained in the ſuppoſed exception con- 
cerning magiſtrates, &'c. In the nominations for ſundry of 
the counties, the ſherifts-depute for the time being are ap- 
pointed; and .it is believed theſe gentlemen make no ſcruple 
to act qua ſuch, without having any other qualification. 

In many counties, and particularly in Cromarty, it has 
been the practice, to appoint the factors on private gentlemens 
eſtates, to act in the abſence of their conſtituents. The le- 
giſlature could never mean that theſe factors, named in this 
conditional manner, ſhould be heritors, and as ſuch have 
qualifications ; and accordingly it has been the eſtabliſhed 
cuſtom for them to act without any qualification; and upon 
this footing, in particular, Mr John Gorry, the petitioner's 
factor, has upon many occaſions ated in the county of Cro- 
marty. | 

The caſe of the reſpondent is ſtill more favourable than 
that of any private gentleman's factor ; for as the eſtate of 
Cromarty is forfeited, and belongs now to the public, there is 
no proprietor who can poſſibly attend the meetings of com- 

1 miſſioners; 


miſſioners; the factor is the only perſon who can advert to 
the intereſt of that eſtate, and take care that too great a pro- 
portion of the tax ſhall not be laid upon it: It was therefore 
extremely proper that he ſhould be named as a commiſſioner 
of ſupply, but the legiſlature could never mean to name him 
in any other capacity than that of factor, as it was well 
known that he had no other connection with the county, nor 
any intereſt whatever in it, either in property or ſuperiority, 

The petitioner ſays, That Captain Forbes, in the later no- 
minations of this county, is appointed by name, firname, 
and title : Thar the mention which is made of his office is 
only meint as an additional deſignation ; and that had he 
been turned out of his office the next day after the act paſſed, 
he could ſtill have ated at his peril. But the anſwer to this 
is plain: The petitioner is ſuth1ently deſigned by the appella- 
tion of Captain John Forbes of New ; under which deſignation 
he is named among the commitho ers of ſupply in Aberdeen- 
ſhire, where his eltare lies; and therefore, when in the ſame act 
of parliament he is named a commiſſioner of ſupply for Cro- 
marty, under the deſcription of“ Factor on the forfeited and 
„ annexed eſtate of the late Earl of Cromarty ;” and in In- 
verneſs{hire, as“ Factor on the eſtate of Lovat;“ nothing 
can be plainer, than that in the one county he was meant to 
be named merely upon the account of his office as factor on 
the eſtate of Cromarty, and in the other county as factor on 


Lovat. In the nomination 1754 for Cromarty, he was not. 


named at all, but deſcribed only as factor on the eſtate which 
belonged to the Earl of Cromarty. In the ſubſequent no- 


minations, his name, as well as his office, has been inſerted. 


But this cannot in reaſon make any difference; more eſpecial- 
ly when it is obſerved, that to this - very day, in the ſhire of 
Roſs, where a part of the Cromarty eſtate lies, he is not na- 
med, but deſcribed only by his factory. Your Lordſhips 
cannot believe, that the legiſlature meant to appoint him in 


the one county as Captazn Forbes, and in the other as factor 
upon 
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upon Cromatty, when the only connection which he has 
' with either county is as factor on that eſtate. Neither can 
you believe, that it was the intention of the legiſlature in the 
5 1754, to make him a coinmiſſioner in Cromarty virtute of- 
fir, and in the 1765 to name him as an heritor in a county 
where it was well known that he was not an heritor, but 
where he ſtill continued to ſerve the public in the ſame capa- 
city as formerly. The concluſion therefore ſeems plain, that 
in the county of Ciomarty, as well as that of Roſs, he was 
appointed merely virtute ici; and that if he had been turn- 
ed out of his office next day, he could have had no pretence 
for acting in either county. 

Neither is there any ſimilitude between the reſpondent's 
caſe and that of John Gorry, who 1s deſigned, Principa! com- 
miſſary of Roſs and Cromarty, or that of Captain James Monro, 
or the other perſons mentioned in the petition. The defigna- 
tions under which theſe perſons are named, are thoſe under 
which they are commonly known in the country; and ſeem 
only to have been meant as deſcriptive of the perſons who 
were thus appointed : whereas nothing can be clearer, than 
that the reſpondent was made a commiſſioner of ſupply in 
the counties of Cromarty and Roſs, merely upon account of 
his office. 

And if your Lordſhips are ſatisfied, that it was not the 
meaning of the legiſlature to require a landed qualification in 
thoſe appointed, merely on account of their offices, you will 
of courſe aſſoilzie the reſpondent. It has not been the prac- 
tice of this court, in explaining the law, to give force to mere 

words, contrary to obvious intention; and there is leſs rea- 
ſion for doing lo in applying penalties, than in any other caſe 
whatever. The ſupply- acts are in many particulars not very 
carefully penned; for example, it has long been a diſpute, 
and to this day 1t 1s an undetermined point, what number of 
commiſſioners make a quorum by theſe acts. This is a mat- 
ter which has been left to practice to aſcertain ; and thoſe who 

have 
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have the framing of the ſupply-acts, have never yet thought 
it proper to throw in an expreſs clauſe, removing the doubt. 
In the ſame way, the clauſe now in queſtion, when compared 


with the other clauſes in the act, and particularly with the 


nominations themſelves, is at beſt indiſtint and obſcure; 
and it belongs to your Lordſhips, as a court of law and equi- 
ty, to explain it, according to what r to be the inten- 
tion and view of the legiſlature. 

But, 2dly, ſuppoſing your Lordſhips, upon an attentive con- 
ſideration of the clauſe, ſhould now incline to think, contra- 
ry to the opinion hitherto univerſally received, that even thoſe 
named virtute officir fall under the rule as to heritors ; yet the 
circumſtances that occur in his favour, ought certainly to re- 
lieve him from penalties; and ſo it is moſt juſtly found by the 
interlocutor under review. The petitioner ſays, That no 
85 perſon can be in bona fide who tranſgreſſes a public law; 

that ignorance of the law is no excuſe in any caſe, far leſs 
in a caſe of this kind, where the reaſon of the reſpondent's 


cs 


* his ignorance was extremely groſs, as it was the ignorance 


* of a prohibition contained in the very commiſſion under 


* this complaint, the petitioner has. a ju queſe tum to the pe- 


nalties; and that your Lordſhips can only determine the 
fact, whether the perſon complained of has or has not 
counteracted the law. 

The petitioner's reaſoning might have been juſt, had it 
been an eſtabliſhed point in the law and practice of this 
country, That perſons named in the commiſſions of ſupply 
virtute officii, were liable in penalties if they ated without 
having a qualification in land. But the reſpondent begs 

leave to deny, that it was a fixed point, either by the ſtatute 
itſelf, by the deciſions of this court, or in the general opinion 
and belief of the country. He does not pretend to ſay, that 


cc 


Ignorance of the law is an excuſe ; or that any perion who 


tranſgreſſes 


acting was to lend his aſſiſtance in a political job; and that 


© which he acted.” It is further ſaid, © That, by bringing 
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tranſgreſſes a clear public ſtatute, can be preſumed to be in bo- 
na fide : but what he does humbly maintain, is, That if he 
has acted againſt law in this caſe, he was miſled by your 
Lordſhips deciſions ; he was miſled by the general opinion 
of the country; he was deceived by the legiſlature itſelf. _ 
le ſaw that he was appointed a commiſſioner of ſupply 
for this county, under a character which was totally incon- 
ſiſtent with the notion of his being an heritor, or having a va- 
luation in the county. Could he poſſibly imagine, that the 
legiſlature meant to name him a commiſſioner of ſupply in 
the ſhires of Roſs, Cromarty, and Inverneſs, upon account 
of his factories on Lovat and Cromarty; and at the ſame 
time lay him under an expreſs prohibition to act without be- 
ing liable in penalties, unleſs he could fall upon ways and 
means, not only to be factor upon theſe eſtates, but alſo to ac- 
quire the property of them to a certain extent? a thing which 
was impracticable. Did he not alſo ſee, that in the caſe of 
Wick, your Lordſhips expreſsly determined this point, That 
perſons called ratione oſſicii, were intitled to act without any 
other qualification? And is it not certain, that in every 
county in Scotland, more eſpecially. ſince that deciſion was 
pronounced, a variety of perſons have been in uſe to be na- 
med in the ſupply- acts virtute officir? and that they have 
been in the uniform practice of acting without any other 
qualification, in the firm opinion and belief, that they could 
not be liable in penalties? ue #1 Ait 

The petitioner ſays, That Captain Forbes appears to have 
taken advice before he acted; from which it would ſeem, 
that he was diffident of his title. Nin J 


When he came tothe meeting of the 3oth April, he nei- Anfvier,”. 


ther took any advice, nor was diffident of his title: he had 
acted before that time, on many public occaſions, both in 
Cromarty and Inverneſs, without the leaſt objection to his 
title, and without ſuſpecting, that it was liable to any; and 
he was allowed to act at that meeting of the 30th April, and 

F. even 
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-even elected preſes, without any objection. On the 224 
May he was again called on by his duty to attend the meet - 


ing of commiſſioners; and it was then, for the firſt time, he 


underſtood, that Mr Gorry, the petitioner's factor, was to 
object againſt him. —— Before the meeting, he went aſide 
with a gentleman who uſed to do ſome buſineſs for him as 
his writer or attorney, and aſked him, whether he thought 


there was any thing in the objection? They.both agreed, in 


thinking it extremely clear, that he could act, as factor on the 
eſtate of Cromarty; as it was in that capacity that he was 
named in the ſtatute; and as he had been in uſe to act in 
that capacity without any challenge; and they even thought 
that he could not be anſwerable to his conſtituents, if he did 
not attend ſuch meetings when called on. - 
appears, from the minutes of that ſederunt, that Mr Gorry 
having ſtated his objections againſt Captain Forbes, as want- 
ing a qualification, Captain Forbes anſwered, That he a 

« prehends; ex Meio, as factor on the annexed eſtate of Cro- 
+ marty, he is intitled to vote as a commiſſioner of ſupply in 
this county; and that there was. no objection made to his 


* 


former meeting. 


The, reſpondent ſubmits to your Lordſhips, from the whole 


cireumſtances, whether. there was here any wilful tranſgreſſion 
of the law When an .a&t of parliament inflicts penalties, it 


inflicts them by way of puniſhment for a tranſgreſſion: And 
ſurely it would be againſt guſtice for any court to apply the 


puniſhment, where there was no intention to tranſgreſs. — 
"Your Lordſhips cannot puniſh, or inflict penalties beyond the 
ſtatute which has introduced them. But as the interpretes 
qui et boni, you certainly can mitigate, or refuſe penalties, e- 
ven upon an act of parliament, where you are ſatisfied, from 
the circumſtances of the fact as brought in evidence before 
vou, that the party has not juſtly incurred them. 1 
The obſervation, That the petitioner has a jus queſitum to 


Accordingly it 


vote at the meeting of the 3zoth of April laſt, or at any 


_ ** f * n 
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the penalties, proceeds on a petitio principii. The reſpondent 
does admit, that if he has at all incurred theſe penalties, and 
if your Lordſhips are to award them, Sir John Gordon has the 
only right to them, becauſe he was the firſt and only complain- 
er; but what he humbly contends is, that he has incurred no 
penalties, either to Sir John Gordon, or to any other perſon. 
The caſe put, of a ſhipmaſter importing prohibited goods from. 
a pretence of ignorance of the ſtatute, is no way ſimilar to the 
preſent. Where a perſon, with a view to his private advan- 
tage, imports uncuſtomed goods, againſt a clear revenue: ſta- - 
tute, he does it at his riſk; and the jury, in caſe of detection. 
muſt condemn the goods; and no pretence of ignorance can 
be pleaded in excule; becauſe the law is preſumed to be known 
to every one. But here the reſpondent does not plead any igno- 
rance of the ſtatute; he admits that he-ſaw the ſtatute before 
him, and from that very ſtatute, he had probable grounds to 
believe, that he was intitled, and that it was his duty, as a 
ſervant of the public, to act as he did. The very law on 
which he is proſecuted, brought him into the ſituation which 
occaſioned the proſecution. The meaning of it is at beſt ob- 
ſcure; and though it ſhould now appear, that he was miſ- 
taken in his notion of the law, your Lordihips will hardly 
think it proper to puniſh him for an error in judgment; 
more eſpecially, .as it was an error founded in the practice 
of the country, and in the deciſions of your ILordſhips. The 
reſpondent ſhall agree with the petitioner in confi:lering your 
Lordſhips as a jury in this matter; but he hopes you will 
at leaſt exerciſe the ſame power which every common jury 
of this country aſſumes, of not only determining facts, but 
judging of the import of theſe facts; and that you will return 
a verdict, Guilty, or Not guilty. f 

As to the obſervation, That the reſpondent deſerves no 
favour, becauſe he aſſiſted in the diviſion of valuations, 
which was done with a political view: This has already been 


ſufficiently anſwered. The reſpondent neither had, nor has any 
85 concern 
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concern whatever if the politicks of the county; he was calſed'on- 

as a commillioner of fupply, to execute the buſineſs of the 2 - 
rute, The publicbufineſs 4 accordingly carried on in the ſame 
manner as uſual: And there cannot be a doubt, that one of 
the chief branches of the duty of commiſſioners is, to divide 1 
valuations, when. application to that purpoſe is made to them. K 
The reſpondent 1 is not conſcious, that any thing unfair or ir- 
regular was intended; every ching was carried on according 
to the uſual and eſtabliſned forms: And if he were to be found 
liable in the ſeveral penalties contained in a liſt ſubjoined to | 
the petition, for concurring with the other commiſſioners in 1 
doing what their duty required of them, he cannot help lay- 
ing, that his caſe would be particularly hard. 

The reſpondent might even mention caſes where the only 
excuſe was ignorantia juris; and yet your Lordſhips, upon the 
circumſtances of the cafe, relieved from ſtatutory penalties. 
One of theſe is abridged in the Dictionary in theſe words. 
Dict. Deci- ** The managers of the manufactures in Edinburgh having 
5 wel. fal. required a bailie's concourſe at nine o'clock at night in win- 

ter, for ſearching for prohibited goods hid in two houſes 
that were private ones, and upon his delay taking inſtruments, 
and giving in a complaint to the Lords, founded upon the 8th if 
and 12th acts of parliament 1700, the Lords found, that in this 3 
circumſlantiate caſe, the bailie had not obeyed the act of J 
parliament ; for they thought that magiſtrates might be re- 1 


quired to give their concourſe at any time, whether by day 3 

or by night, except from ten at night to five in the morning; n 

and found, tbat the informers were not bound to deſcribe 1 

| the kouſes, inhabitants, or-maſters where they craved the 4 
1; ſearch to be made: but the bailie was nevertheleſs afſoilzied M ” 
| from the fine, becauſe of his probabilis ignorantin juris; ; Fount. 5 
1 zoth November 1703, Fairholm contra Warrender. The ar- 1 
| gument uſed by the bailie, as reported by Lord Fountain- "I 
| hall, was in theſe words, „That he had acted bona fide, and j 
cy probable ignorance, ſeeing the clauſe of this new act of I 

* par liame nt; | 1 


T 25.7] 


* parhament was dubious, and he might rationally ſtumble, 
es eſpecially having the town's aſſeſſors advice for him.” And 
the interlocutor of the court is ſaid by his Lordſhip to have 
been as follows. The Lords aſloilzied the bailie from the 
© fine of 500 merks impoſed by the law, and found his ex- 
* cuſe relevant as to bygones; but expected theſe acts would 

„ meet with punctual execution hereafter.” 
The preſent caſe does not reſt merely upon ignorantiayuris, 
as has been fully explained, but upon a variety of other cir- 
cumſtances, from which it appears, that the reſpondent 


had the beſt reaſons for ſuppoſing that the law was in his fa- 


vour. 


Laſihy, The reſ pondent muſt ſtill be N to think, thatlatt point. 


Sir John Ge is perſonally barred from inſiſting in this 
complaint. It is certain, that all the nominations for the 
county of Cromarty, from the 1754 to the 1761, when he re- 
preſented that county in parliament, were deviſed or given in 
by him. The ſame thing muſt be admitted with regard to 
thoſe from 1743{o 1747, while Sir John was likewiſe member 
for the county. All theſe nominations contain, not only the 
factor on the eſtate of Cromarty, but his own factor to act 
in his abſence,” and his brother's factor to act in abſence of 
his brother. The nominations, indeed, from the 1747 to the 
1754, and in the preſent parliament, have been given in by 
Mr Campbell of Calder, the member for the alternate county of 
Nairn; but even theſe have been in uſe to be ſuggeſted by Sir 
John Gordon, the former member of the other county, as is 
uſual in ſuch caſes; at leaft the nomination now in goon 

was entirely directed by him: And therefore, if there 
dent has been brought into that ſituation, that he has dee ee 
penalties by acting as a commiſſioner of ſupply in Cromarty, 
he owes it entirely to Sir John Gordon, who put him into the 
liſts of ſupply for that county, under the character of Factor 
on the annexed eftate of Cromarty, well knowing that he had no 
other connection with the county, and that he had not an inch 
of 
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of property in it, And ſuch being the caſe, your Lordſhips 
will judge, 'how far that very perſon who laid the ſnare for 
him is intitled to ſue him for the penalties. 

I&will further be confidered, how far Sir John Gordon,, af- 
ter having acquieſced in the proceedings of the meeting 30th 
April, at which Captain Forbes acted as preſes, by accepting 
of the office of convener conferred on bim by that meeting, 
and aſſuming to himſelf the right of acting in that character 
on a variety of occaſions, can now be allowed to ſay, that one 
half of the commiſſſoners at that meeting; and particularly 
their preſes, had no qualification. And upon the whole of 
theſe grounds, it is not doubted that your Lordſhips wilt ad- 

here to your interlocutor, and aſſoilzie the reſpondent. | 


In eſpe whereof, &c. 
ILAY. CAMPBELL. 
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